
Bi

3r3qn %r HRm
Office of the Commissioner

Mv nwa, 31% H§HaT©R 3TrqqarHq
Central GST, Appeals Ahmedabad ComFnissionerate

drmr HRH, iraN Hit, 3n©Qrgl H6HaTqTR-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic.in
Website : www.cqstappealahmedabad.gov.in

By SPEED POST
DIN:- 20240264SW000000ED63

WIjqI +jq@1 / File No.

r
Order-In –Appeal and date

qTftafhaTrqr /
Passed By

qTft$?q$tfBqj®/
Date of Issue

TLW
AHM-EXCUS-001-APP-256/2023-24 uld
08.02.2024

#TFT&aR, aTTW (&r©©)

Shri Gyan C3hand Jain, Commissioner (Appeals)

13.02.2024

Arising out of Order-l11-Original No 48/WS08/AC/KSZ/2022-23 dated
27.03.2023 passed by The Assistant Commissioner, Central GST, Division VIII
Ahmedabad South

witavaf@rnqGRrqar /

(q 1 Name and Address of the
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M/s. Vithalbhai Bhanubhai Limbasiya,
C-504, Signor Residency
Nr. Dhananjay Tower, 100 Ft
Anandnagar Road, Satellite, Ahmedabad
380015

qR alt+ w WftV-qTlet t gltalv qsvq war { a qi RV qTjqT # vfl @ilrwlfa dtt gaTt{ TIjT my
Wf#qT€tqtWftv wn Wawr WtqTRqT@HqRT {,qTnf+q&wt©%R3a8Hnn {I

Any person aggrieved by this Order-in-Appeal may ale an appeal or revision
application, as the one may be against such order, to the appropriate authority in ale
following way.

WHa vivr{ vr !q<twr qit©t:-

Revision application to Government of India:

(1) :r-fRnqraQr©©Rrfhrq,r994#tura©aa IttqTWTvqBla bvNq IqIn urc#r
aq-urn + v gq qt-w + +rFa !qfTwr ©ria ©gftv tif%, vm vt©n, f# #rm, uv@ ftvRr,
qR'fT;M, :©qTfmVqq, +Vq gUt, d WT: 110001 #r=FtqMqT@ ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by arst proviso to sub-section (1) of Section-
35 ibid

It.T;! -ItT:-$TUfI?T"ITNTeR==.+W"WT.W:====!
;f#}}I: XXi IF# q U € 1 J 1 1 { + iT •IF1[1Rr1[ AFIr y R q 1 % bmg IT 1thi\ eFi==+b 7:' .? ;

,==ty .# } " in cas' of any 1''' 'f g''d' wh'” th' I''' '''ur in transit from. a factory to a
\b %a'-"r ijT Marehouse or to another factory or from one warehouse to another during the course

X---.-'/' of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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(v) VIn%gwf%atI?n qtw +fWtvqmnnqmhfqfhihr +wBibrqr©@-ng w
®nqqq@#tthhqTq+#i#Vna+qTFf+dirTyn vt% +f+Mtv iI

a

In case of rebate of duty of excise on goods exported to any country or territorY
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) vRqJ+–rmTTmvfRu%n vn€%gIF (hnvn vm qt) fMvfbn WiT Tlv gtI

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #iMf :nnRT#tw®rqrTR%vmT%fRvq\wtt %fta TH 4tH{{ gWR+qTtqT iaSV
WTT T{Mm% taTMl waR, w{Iv qua wftTavqqqtqrvnqflv qf&f+FI (+ 2) 1998

wra r09 graf+WfM TR 81

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Fkrance (No.2) Act, 1998.

(2) +r+r Mgm w (wftv) fhrvTqTft, 200r +fhM 9 % +WtTfRfRffg WTt@r v?8 + qt
vfhit q, }fq7 meeT b TH nTt% tfqT RqYq + fIT TTV + ftmqg-mtw qf aNte mIT qq d-a
vfhitqivrvi3f+?qrM Mn vrnqTfjql w%vr%©TVTvqr!@rqfhf h gM gTn 351 +

ft8fftv 'R + x'TVTVb ©w%wqa©r<-6 VMm qt vfl 'fr 8ftqTf{t(1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OiC) and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf#©rw+qq#vrq q§t#@7%qqq vr@@d wait qq8©t©qt200/- gIvE=TVTq#

vw 3jtq§Y+@7t6qv%vr©t @mr +at looo/- #t =M!-reTq gt -m{1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dhrT %@, #.fbr num KEv% tH +qT%twftfRRmnf&swr + vfl wftv:..
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(:1) hfkr mrm qrvv ©fhWt, 1944 #F Tra 35-gt/35- Tb ajM:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nf&fbT qMR + qnN gsTTI % HmTqT 61 aNte, wftHt % ljnT+ + tfhiT q7$ ##b{
WIm !W R+ +qTqT wfm RpM&wr (Ra:a) # gBr;r Mr fritH, g§RRTqR # 2-d gmT,

q§VTdt qH, gW:qT, f?R8nwR, q6gRTVn-38000'£Ll

To the west regionai bench of Customs, Excise & Service Tax Appellate Tribunal
at 2-dmor, Bahumali Bhawan, Asarwa, (}irdhar Nagar, Ahmedabad:

In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

against (one which at least should be accompanied by a fee of
1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) =rfi m qTtqr + q{ IF qitqft vr WiTVet €rvT e at vM qd #rqqr % fw =$TV vr %V7Tq wr{@

#r+f#nvvrnfiF Haq %6tiEu$ftf+fRw q€rqnttqq+%f+TqqTf+qftwftTfh
qHTf#qwrqtqqwftvqrh€krvt%NqtTq©MfMvrm8 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is nEed to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rum TvB aif&fhm r970 qqr €Ritfbv qt g!# -1 % #wfq ftufftv f#1' WEgTI au
grkq qr qyqTtqr VqTf§qft fbhn wf#qrfr # wjqr + + qaq qt Tq vf#liv 6.50 qt vr @rqr@q

qr@fEWwn€iqTqTfp I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) H©trtt#RvqTqM~tafhkMqaqT+fwFft qt qR vfr &VTR qFdW %nvrmeBittfm
w, #€kuvm erv% T++vT@ nfl#RqBnMqw (qNffRf#) f+m, 1982 +fRfjT{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfhT qr%, hfkruwmqrvvT+tqrm nfl#nawTfhFwr Wa) Tq vfl wft©t%qwr8
+ q&Ffh (Demuld) v+ + (Penalty) qT 10% if gRT mRT HfRwt $1 tTHtf%, Hf%aT $ WT
10 qM Viv el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

Mr mrR $@ gal +nFI :F ©FTT, WTf% €FTT qMt qt Th (Duty Demanded) I

( 1) d? (Section) IID bw f+8fft7 q:Tf+r;

(2) fhn vwatgta bfb qT <TfPn;

(3)hi8zhftaf+Hff#fhm6%H®htTMl

TTy{ Tvr 'df8T wfm’ + qB+If Tvr#Tq©nthTWffH’ aRq<+qRvj$Qrf@TTfbn
Tvr tI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. IO Crores. it may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

.,_ __„_,„ Act, 1994) .

!!}H; Ii:1:pBHl iX U n d e : + C e n tr Ia1 E X C i S e aUn!= 1 sT icT I Tax ) aD uTd enlan red us hdl bic 1ud

F;JIb\43}//if?;(& *gR)=WAY )
4'

(1)

(ii)

(iii)

amount determined under Section 11 D;
mnount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.'\J:,„„/

(6) (i) w wrtqT % vR gMtv ylfDqIUI + wv% qd v„v gmT W qT @vR#Tfta Oa =fhr %tl =tq

q-@ bIO% wmv al q§t%qvwTfRVTfta6ta@Wg%10%Wqt#TqTtMel

in view of above! an appeal ag£nst this ordqr shall lie before the Tribunal on
payment of 10% of the duty demanded where dutY or dutY and penaltY are in dlspute7
or penalW, where penalty alone is in dispute.”
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F.No. GAPPL/COIVI/STP/4z+96/2023-Appeal

a

ORD@R-i®-APPBAL

The present appeal has been filed by M/s. Vithalbhai

Bhanubhai I,imbasiya, C-504, Signor Residency, Nr. Dhananjay

Tower, 100 Ft. Anandnagar Road, Satellite, Ahmedabad-3800 15

(hereinafter referred to as the “ appeltanl?’) against Order-in-Original

No. 48/WS08/AC/KSZ/2022-23 dated 27.03.2023 (hereinafter

referred to as “the impugned order”) passed by the @ageSeq,A

Commissioner, Central GST., Division VIII, Ahmedabad South

(hereinafter referred to as “the adjudicating aUthOfLtg’i .

2. Briefly stated, the facts of the case are that the appellant are

registered for Service Tax having Service Tax Registration No.

ADAPL4812ESD001. An analysis for the financial year 2015-16

revealed discrepancies between the gross value of services declared

in Income Tax Returns/TDS Returns and Service Tax Returns. It

suggests that the appellant might have mis-declared the gross value

in the Service Tax Returns, leading to short payment of Service Tax.

Despite requests for documents, the appellant failed to provide

sufficient verification materials.

2.1 Subsequently, the appellant were issued Show Cause Notice

No. CGST/WS080 1 /O&A/TPD(15- 16)/ADAPL48 12E/2020-2 1 dated
21.12.2020 wherein:

a) Demand and recover an amount of Rs. 44,35,730/- under

proviso to Sub Section (1) of Section 73 of the Act along with

interest under section 75 of the Finance Act 1994 (hereinafter

referred to as 'the Act').

b) Impose penalty under the provisions of Section 77 and 78 of
the Act
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F.No. GAPPL/COM/STP/4496/2023-Appeal

2.2 The Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 44,35,730/- was

confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

b) Penalty mnounting to Rs. 10,000/- was imposed under section

77(2) of the Act for failure to assess the tax due on the services

provided by them and furnish a return in the format of ST-3

return within the prescribed_ time.

C) Penalty amounting to Rs. 44,35,730/- was imposed under 78

of the Act.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:-

> That the appellant, operated as a rnediatory agency for various

media advertising.

> The appellant earned a fixed commission income. ranging from

5% to 10% which is prevailing nationwide in the Media

Advertising Industries depending on the type of advertisement

and the Media House that the client worked with.

> That as per para 4 of F.No. 341/43/96-TRU dated 31-10-1996

the service tax was to be calculated on the gross amount

charged for advertising services. However) the amount paId)

excluding their own commission, bY the advertising agencY for

space and time in getting the advertisement published- in the

print media (i.e. Newspapers, periodicals etc.) or the electronic

"“-”'-”*-’””'““’"";r
\ he1gh1b +q \ n d111; : P PIIIp qrr8
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F.No.GAPPL/COM/S'l-P/ 4496/2023-Appeal

a

includible in the value of taxable service for the purpose of levy

of service tax.

> The commission received by the appellant would however be

includible in the value of taxable service.

> The appellant argues that the Adjudicating Authority
overlooked their role as a rnediatory agency, leading to
discrepancies in tax demands based on income tax returns.

> The appellant also stated that their clients made full payments

to the appellant, including both the media house charges. and

the appellant’s commission. As a result, the clients deducted

TDS based on the total payment amount, indicating a higher

service value compared to what was reflected in their ST-3

Returns .

> Citing legal precedents and CBIC instructions, the appellant

contends that the demand lacks proper verification and is not

legally sustainable.

> The appellant have submitted during filing of Appeal

Memorandum following documents (1) copy of ST-3 Returns

for F.Y. 2015-16 (April-September 2015 & October to March

2016), (2) copy of Profit and Loss Account for the F.Y. 2015-

16

4. Personal hearing in the case was held on 09.01.2024. Shri

Viral Vyas, Chartered Accountant appeared on behalf of the

appellant for personal hearing and reiterated the written
submission. They asserted that the' OIO had been passed ex-parte

despite submitting written submission. The client gets commission

for giving advertisement in Me(iip. The gross amount is taken in

26AS while commission was 5-10%. He requested for remanding the
matter .

T:+\w
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F.No. GAPPL/COM/STP/4496/2023-Appeal

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present apped is whether the impugned order passed by the

adjudicating authority, confirming the demmrd of service tax against

the Appellant along with interest and penalty, in the facts and

circumstance of the case, is lega1 and proper or otherwise. The

demand pertains to the period F.Y. 20 15- 16.

6. i find that in the SCN in question, the demand has been raised

for the period F.Y. 2015-16 based on the Income Tax Returns filed

by the appellant.

7. As regard, the contention of the appellant that the impugned

order was issued without conducting personal hearing i.e. ex-parte.

8. 1 also find that the appellant submitted various documents in

support of their claim for exemption from service tax, which was not

produced by them before the adjudicating authority and first time

submitted at appeal stage. In this regard, i am of the considered

view that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating

authority. They should have submitted the relevant records and

documents before the adjudicating authority, who is best placed to

verify the authenticity of the documents as well as their eligibility for

exemption.

9. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is
directed to submit all the records and documents in support of their

claim for exemption from the service tax before the adjudicating

authodW' The adjudicating authoriV sTIITiT
sidering the

iC’& bS)
’,;;;{}g.g }

It
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F.No. 6ArPL/COIVI/S'i P/4496/2023-Appeal

records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

D

D

IO. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

11. v©nqmfnaqq qt=T{wftv©rfmn©Htvaffh+Mnvrme I
The appeal filed by the Appellant stands disposed of in above

terms.

aTM ( art@)
Date : o % .02.2024

Attest

d.d.VH.a,a§Tj6T©Tq
BY RPAD/ SPEBD POST

To

M/s. Vithalbhai Bhanubhai Lirnbasiya,
C-504, Signor Residency,
Nr. Dhananjay Tower,
IOO Ft. Anandnagn Road9
Satellite, Ahmedabad-3800 15 .

Copy to :
The Principal Chief Commissioner,
Zone.

The Principal Commissioner Central

The Deputy Commissioner, CGST,

South

The Asstt. Commissioner (Appeals)

gouth (for uploading the OIA)
Z/ Guard File

6. P.A. File

1. Central GST, Ahmedabad

2.

3.
GST, Ahmedabad South.

DivisionVX, Ahmedabad

4. Central GST, Ahmedabad
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